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FORBES VS. WELCH. 

Supreme Court of the District of Columbia. 


At law, No. 65952. 


Magdalene Welch, Committee of Jack Flotd 
Welch, Lunatic, Petitioner, 

VS. 

Charles R. Forbes, Director of Veterans’ 

Bureau, Defendant. 

United States of America, 

District of Columbia, ss: 

ftW ol lb. District of 

hereinafter mentioned thp fnll ln sai< ^ D ls * ric t« at the times 
ctedinrs * w - 

^ Amended petition. 

Filed May 9, 1922. 

In the Supreme Court of the District of Columbia. 

MagdaleneWelch, Committee of Jack Floyd 
Welch, lunatic, petitioner, 


V8. 


\ 

>At law, No. 65952. 


Charles R. Forbes, Director of Veterans’ 

Bureau, defendant. 

wSh ffS of Ma sd“lene Welch, Committee of Jack Floyd 
. '. atu ’ respectfully states to the court: ' 

citv ofwfjf- ‘ S f c,tl ^ n of the United States and a resident of the 
city of V ashington, District of Columbia, and files this Mtition *« 

‘ Ttu ft th . e P er f° n an<1 estate of Jack Floyd Welch, lunatic 

Veterans’ Buret n f Ch<U i‘ es R Forhes ’ is the Director of the 

hed as committee of the person and estate of the said Jack Flovd 

; ' o/tre&oriSia Umber 8722 " the Su P reme Court 

Ja k F^^lY, 2 ? 

Jack Floyd Welch, by reason of his disability is entitled to arat,n~ 
of total permanent, maximum amount, as pei-paragraph 3 of 

302 of said act from and after the date of his discharge fr^ Z 
l nitcd .States Army, on, to wit, December 24, 1920, together with an 
allowance for an attendant as per paranranh 5 of saio JY tl ?. al ? 
under the terms of said acts of Cofgre^s amended tw ?*"-’ ‘ Y 

duty of the Government to grant unto the’petSr^ the sums therebn* 
specified absolutely and without diminution. 
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o. That your petitioner has repeatedly made demand upon said 
defendant that the said Jack Floyd Welch, lunatic, be rated as fully 
disabled from the performance of any gainful occupation because 
of his adjudication as a lunatic and his consequent utter and total 
disability as an earner of any compensation from which he or your 
petitioner, as his wife, may l>e supported, and your petitioner *savs 
that such rating is reasonably required by the said acts of Congress 
as reasonably interpreted; that accord in<rto the interpretation thereof 
by the defendant himself, and his predecessors in office, as publicly 
announced, that the maximum amount of said rating of total per¬ 
manent is the only correct rating for said lunatic because of his said 
total mental collapse and disability, together with allowance for an 
attendant as above set out; that notwithstanding application by pe¬ 
titioner to the defendant for the rating aforesaid and the 

3 allowance for an attendant aforesaid, that the defendant has 
refused to so rate your petitioner’s ward and has refused to act 

in his official capacity as Director of the Veterans' Bureau, in anv 
manner whatsoever, with respect to said demand by your petitioner, 
but has, instead of so acting, refrained from action and excused 
himself from such action or any action because of certain alleged re¬ 
ports by physicians and others upon which said alleged reports of 
those acting for said defendant have attempted to hold that your 
petitioner's ward was only entitled to a rating of partial disability. 

6. ^ our petitioner further shows that in view of the adjudication 
of your petitioner's ward as a lunatic by the Supreme Court of the 
District of ( olumbia, upon the verdict of a jury of said court, that 
it became and was the legal duty of the defemfant, without further 
investigation or inquiry, to place said defendant upon the rolls of 
the Y eterans Bureau as a soldier suffering from total permanent 
disability ami pay him the allowance and compenstion provided for 
those suffering from total permanent disability unfitting them for 
any employment of a substantially gainful nature, and your peti¬ 
tioner says that the defendant is without power to question the juris¬ 
diction of the Supreme Court of the District of Columbia, which 
has found the ward of your petitioner a lunatic, unable to protect 
himself or his property or to administer his compensation from the 
(iovernment. or to care for himself personally. Said adjudication of 
lunacy, as your petitioner states, is legally binding and final against 
said defendant, and said defendant is without legal right to dispute 
the same. 

4 Your petitioner further states that said adjudication was 
^ sought, had. and obtained at the suggestion of officials of 

the A eterans' Bureau, acting under the authority of the defendant 
herein; that said Veterans' Bureau has recognized said adjudication 
and is now paying to the petitioner certain sums of money monthly, 
upon a rating of partial disability. 

<. That on February 1, 1918, the said Jack Floyd Welch was is¬ 
sued a policy under the provision of the aforesaid war risk insurance 
act, under the assumed name of Edgar F. Erwin, the name Erwin 
being that of said Jack Flovd Welch's foster parents, said policy 
being number T-92680T, for‘$l().0()<) term (war-time) insurance, at 
(olumbia Barracks, Ohio, while a recruit in the 26th Recruit Com¬ 
pany, Ordnance, all premiums upon which have been fully paid. 
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Of the said 1 Jack Flovd* Welch° wt? ° f th c !^ Var 1 Department the sanity 
at Raritan ° n Februar y 19 < 

manding officer Fort lav 2’v^i* t J le Efl )ort lss ued bv the com- 
the Army, shows that the said *a \v*i f d J utant General of 
cal examinationatthat wS Velc1 ' W ? S piven a P hvsi ‘ 

a 'surgeon’s'wrtiifica?e of* disability °/ ^ UnitS^.tesArmy^wkh 
Welch“UdUiaton Fehn^yTsTmi^he s * h ’ e j Sa l d pM $oyd 

;«'StJx'vf;i:5 z \ f”rsats s 

f..Al farning SfJgHl? ‘ JD&& . ” 

uxs-ss Si|“&ra 

f^SwiSSaSSSSS 

nnatic and a person of unsound mind and legally disabled 

tioii^to holj “"n^order^hat^ a?f paymen^^^rulmr^)^^adjudica- 

anee policy since said adjudication of lunacy be paid to your neti' 
tioner in the same manner and to the same pAW* .Pc *u 1 \ l\ P 
defendant ha,l rated your pet loner’s ward as a to^f' $* S‘1 
soldier as of the date of said adjKtKf ^lunacy in^d tifa^n 

benefits and Payments due under said policy of insurance now 
accrued, should be forthwith paid. ' insurance, now 

Premises considered, petitioner prays: 

Pi L } lia i l V Wr u ot T I R andamus may issue commanding the defendant 
Charles R. Forbes, Director of the Veterans’ Bureau to rate the s Jid 
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ie^totinydisa*Sd 8 to enter irT.T®"* “ S °* I ? eoem ^ r 24th, 1920, 
the provisions of existing law occupation, under 

therein allowed, to wit the sum of * 100 °™ h,ni | he compensation 
tional amount to he allowed law i m ° nth ’ P lus any addi ' 

further required* enter In nrH JT T' th; ‘ said d ^<*nda„t be 
tioner all accrued sums "lne „n Z *° haVe P* ,d °ver to your peti- 

due the said Jack Floyd Welch from'Fehn.a^v^, 19 ^" T " 9268 ° 7 ’ 
2. And for such otlier and further relipf L thJ ' * 
proper and the exigencies of the case may require may deem 

R. H. McNeill, MrS * Maodalene Welch, Petitioner. 

A ttorney for Petitioner. 

7 District of Columbia, s*: 

r- *.. -Cfts'intLStfs 

o, i *i i , ^^rs. Macjdalene Weixth. 

fsK yr'] a " SW ° rn l ° l,efore n,p th “ 9 ‘h day of May, 1922. 

J \ eroxica T. Hyland, 

Notary Public. 

Amendment to amended petition. 

Filed June 1, 1922. 


amemied "petition hereVfiled’bv^n' h 7 e,)v «i»ends her 

graph to L nuXred twehe ^ * he #0,,0win » P ara ‘ 

Act 2 * Ateft s° n re-!r wn ft? r x ^ c 

Of . II,™, of \V,r Risk . j, S TrasS St'S"'?! 

» .asinsa 

the defendant, the Director of the 7 a T s > ^ le dut * y 
application bv vour oetitionpr »f fi *• ' eterans Bureau, upon 

review the ' at the t,rne of the filing thereof to 

turner's ward "and p; COm I K ‘! lsatl /> 11 now bein^r paid to vour pet i 

tion of vour . t! ' e and a PP^a- 

and to incense tile „ h,m t0 ,g*ant such review 

your petitioner to the sum'of one‘hundred'KtonLn ‘l*c «ard of 
month, together with an •lttendunf f V • red ($100.00) dollars per 

that notwithstanding her •iDDlic-ition^dni 111 #;? 11 ! ‘ V °!! r Pcijtioner savs 
and notwithstandingthe^iemanVk'bv ! fi, ! d . w,th f ald defendant, 
ing and otherwise, of which said ,1,,'f"i ' I )l ‘ tltl< | )nt ' r :n this proceed- 

notice, that he has failed and now fails P review the ^rongfZ^S 
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predece^S^in" grante< } u y ° UT , t*** 5 ®™* ward by his 

SETSELS office !- a "^ wrongfully and unlawfully disregards 
' 1 petitioners application for such review and wronefullv and 

"lilawfuHy adheres to and supports the wrongful awanf of made! 
JIhh compensation heretofore granted and now being paid your 
petitioner as committee for her said ward and husband P * 

in<, H °rTl^L l 0n r*i f "o h ! F amend \her said amended petition by add- 
^jit the end of the first prayer the following: 

1 hat the defendant lie required to review and rerate in accord- 

satiniT to* 1 >e exis; ' a r fac * s an <l the law, the amount due’as compen¬ 
sation to your petitioners ward, and that mandamus issue to re- 
quire said review and rerating. 

R. H. McNeil, Magdalene Weix h, Petitioner. 

Attorney for Petitioner. 


9 District of Columbia, ss:. 

, Magdalene Welch, the petitioner herein, do solemnly 
swear that I have read the foregoing amendment to amended peti¬ 
tion by me subscribed, and know the contents thereof: that the facts 
therein stated are true, and what is alleged upon information and 
belief I believe to be true. 

Magdalene Welch. 

SiibBcribed and sworn to before me. this first day of June. A. D. 
1 * ' • 


seal. | 


Veronica T. Hyland, 

Notary Public , D. C. 


Answer of the defendant, Charles R. Forbes , Director of the United 
States I etei'ans ’ Bureau , to the amended petition herein. 


Filed June 19, 192*2. 

Now comes Charles R. Forbes, Director of the United States Vet¬ 
erans l)iireau, and now and at all times, saving and reserving unto 
himself all exceptions to the many imperfections, uncertainties, and 
detects in the petition for the writ of mandamus filed herein, and 
reserving unto himself all benefit of the lack of jurisdiction of the 
court, appearing upon the face of said petition, to grant the relief 
prayed, and the lack of jurisdiction of the court to direct him, as 
Director of the United States Veterans' Bureau, to perform 
10 the acts in question, and relying upon the same as if demurrer 
had been specifically interposed, for answer to said petition 
and to the rule to show cause issued thereon, or so much thereof as is 
material for him to answer, answering says: 

s 

I. 


Defendant admits that the petitioner filed her petition herein as 
committee of the person and estate of Jack Floyd Welch, lunatic. 
Defendant has no personal knowledge as to the" remaining allega¬ 
tions of said paragraph, and therefore neither admits nor denies 
the same, but if the same be deemed material calls for strict proof 
thereof. 
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graph^f 1 the .mended'ttS^ 0 " 8 C ° ntained in * he **«"<> P«»- 

III. 

IV. 

grapfofthe amended' e0ntaine,l in th » fo " rtl ‘ P«»- 


l'^S^u , rV he al,e ff at ' OI Js contained in the fifth paragraph 
i^^^Totait Ihsabled* Floyd^ClVhl'h,Aatic! 

I ~ VI. 

^^'r-mh ‘ytk iSed tha .‘ ‘. he dret s,l * , l> ara g ra I>fi of the sixth para- 
11 f? p i Z f - th amen<,< ‘‘ 1 potttion sets forth conclusions of hw 
11 which .t is unnecessary for him to answer. Answering the 

Of the amended petition, defendan! admits' ihai tfehScT^f 

SJf a T r r £T ntl ° ne< T re su ^ este(l hy an official of the Bureau of 
Var Risk Insurance by letter dated February 14, 19*21 a cony of 

' l 1K 11 & hereto annexed marked u Exhibit A.” and prayed to be 

tr asSI 

disalnhty. but further avers that said adjudication ha,CV'recoo 
mzed by this defendant and the Veterans’ Bureau only to the extent 

lr:X.“^? P TES £ n & Sf;: 

VII. 

■'kj 'Sr'r,?'" •’*' k siiiSaSs 

. r. "in. applied for insurance in the sum of ten thousand , 
payable as provided in the act of Congress approved October 6 1017 
naming himself as beneficiary, and that there,fter a oolicy of such' 
insurance was duly issued to him. Defendant howe er > 
knowledge that the name of Erwin, as assumed by the said Jack 
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t loyd W elch, was the name of his foster parents, and if the same be 
deemed material calls for strict proof thereof. Defendant 

12 denies that all premiums upon said policy of insurance have 
been fully paid; on the contrary, defendant believes and there¬ 
fore arers the fact to be that no premiums have been paid thereon 
since the day of the discharge of the said Jack Floyd Welch from the 
United States Army, to wit, December 24, 1920, and that by reason 
of said nonpayment of premiums the said policy has lapsed. 

VIII. 

Defendant neither admits nor denies the allegations contained in 
the eighth paragraph of the amended petition, and if the same be 
deemed material calls for strict proof thereof, except that defendant 
admits the allegation that the said Jack Floyd Welch was adjudged 
of unsound mind on February 18, 1921 ; and that defendant admits 
that said adjudication of lunacy and unsound mind has never been 
reversed. Defendant denies that said Jack Floyd Welch is so insane 
or mentally deranged as to be totally disabled from all physical or 
mental earning power, or to totally ‘disable him from following or 
pursuing any occupation of a substantially gainful character as con¬ 
templated by the acts of Congress in relation to the wounded soldiers. 

IX. 

Defendant admits the allegations contained in the ninth paragraph 
of the said amended petition, that said Jack Floyd Welch has not 
received the sum of fifty-seven dollars and fifty'cents per month, 
under the said policy of insurance or premiums thereon, but de¬ 
fendant denies the allegation contained in said paragraph that the 
said Jack Floyd Welch has complied in all respects to the terms of the 
policy. 

13 Further answering said paragraph, defendant believes and 
therefore avers the fact to be that the said Jack Floyd Welch 

was not permanently and totally disabled on February 19', 1919, or 
at any time since that date. 

X. 

Answering the allegations of paragraph ten of the said amended 
petition, defendant admits that petitioner has made demand upon 
him for the payment of instalments alleged by her to have accrued 
under the aforesaid policy of insurance, but he denies that any such 
instalments have accrued to her or to the said Jack Floyd Welch 
under the said policy. Defendant also admits that he has repeatedly 
refused to pay to the said Jack Floyd Welch or to the petitioner 
any sum of money under the said policy of insurance, but he denies 
that his refusal so to do is contrary to law and that the said Jack 
Floyd Welch is entitled to the rating of total permanent disability, 
or to any rating whatsoever, under the said policy of insurance. 


XI. 



Answering the allegations of the eleventh paragraph of the 
amended petition, defendant denies that there are any benefits or 
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payments due the said Jack Flovd Welch nr j ., 

XII. 

Answering the allegations of the twelfth paragraph of the 
amended petition defendant denies that he has failed to re 
I %iew the rating of compensation granted to petitioner's ward 
and he also denies that said rating is wrongful ’ 

under the provision* nf th -, at ? s a cla,m for compensation, 

'ill .if. P H i \x f i , - var nsk insuranc e act, was executed on 
is Mia!f, that the said claim was duly considered by the Bureau 

thV'aid J'ick KhlvIVr'lT* 1 ° n Ja "j arv U > 1921 > the disability of 

. t r i • d n elch was rated as temporary total from date 

th * |S< Marge, that said rating was confirmed January 22 1921 • that 
thereafter °„ January 26. 1921, an award was made to petitioner 
as the legal guardian of the said Jack Floyd Welch, for t& amount 
ot (ompinsation payable bv reason of temporary total disability for 
a man with a wife and no child, as provided by the war risk nsur 

temporary*total "Sito* 11 " 8 F 'V ly ', f ° r tlM> 'l >erio<1 durin ff which 

sss“ ".Ait r 1 J “ k w*i, .'Iras if,,: 

• • 11 , ” ar Insurance because of a complaint of blurred 

nllp° n, j an< * le re l )ort °I ^ le examination showed that the disability 

FnTl W?KT rected h , v P‘ asses = ^at on March 8 1921?said Jack 
* 1 ** 1 hating submitted to other examinations his disability 

was re rated as temporary total from discharge until February 18 
.!': ert ' a tel - twnporary partial disability, fift'-fi? e per cent ;' 

• i , , ‘ , * ln * r '“St aforesaid was confirmed March" 21, 1!>21 and" 
said last-mentioned date an examination of said Jack Flovd 
el< h was held by the dental examiners of the Public Health 

1 rp 

por'rVpTrtfal'fiff i fi fft ° n? C ' and "l ,on ‘he rating of !^.’ 

, pi ^t'al fifty-five [H-r cent was again confirmed April 9. 1921 

neSd wTtlfTfe vlt" 15 • 1 n- 1 " board <>f thlw Physicians not con 
nected mth the \ eterans Bureau was authorized to study the case of 

petitioners ward, which said board was composed of doctor Tom 

R,,' * amS h° f he y‘S\° f " “shington. I). C., selected by the Veterans 1 
eau. Doctor J. buerson Stout, of the city of Washington D C 
who was selected by the petitioner: and Doctor H. C. Macatee of the 

l !S- " h0 - 'T S t Cte< ! b >" ‘he two physicians 
said board examined and made a psychiatric study of 
defendants ward from September IT. 1921, to Novembers 1921 and 
rendered a report to the Veterans’ Bureau upon which the rating of 

IS l P 2 a mi b/' 1 h ffi e T 7':l d ‘f abi,it - v " as a f-' a i" confirmed 
i>oa emper lJ, 1P21, by officials of the Veterans' Bureau nniMimni ^ 

Regulations of the bureau and under direction of the defendant * Th° 

r dpraant thereafter personally reviewed the evidence and reports 

of physicians on hie m the \ eterans’ Bureau with reference to the 

^condition, both mental and physical, of defendant’s ward 
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Further answering said petition, defendant says that neither the 

HLftirn° ner n ° V ' the Said Jack Floyd Welch has an y ^wful status to 
nnC °r eCeiVe an y payment or payments on account of the said 
polic} of insurance, for the reason that under the provisions of the 
war risk insurance act the said Jack Floyd Welch is not now 
a ,. p. e ' er las been entitled to a rating of permanent total 
disability and therefore never received such rating; and inas- 
much as the said policy of insurance is based upon a contract with 
the l nited states of America, this honorable court is without juris¬ 
diction in this proceeding to pass upon or adjudicate the liability, 
* any, of the I nited States of America thereon, 
further answering said petition, defendant avers that under sec- 

roiV'lriw W r r risk insurance act (amendment approved May 30, 
1918, 40 Stat. L. p. o36) the Congress of the United States' has 
empowered and directed the Director of the Bureau of War Risk 
Insurance, subject to the general direction of the Secretary of the 
.treasury, to adminster, execute, and enforce the provisions of the 
war risk insurance act, and make rules and regulations not incon¬ 
sistent with the provisions of said act necessary or appropriate to 
carry out its purposes, and to decide all questions arising under the 
act except as otherwise provided in section five thereof; and that 
tnese powers are. by section 1 of the act approved August 9, 1921, 
and the joint resolution of Congress of August 24, 1921, transferred 
to the defendant as Director of the United States Veterans’ Bureau; 
that the relief sought by the petitioner against him involves the 
exercise of judgment and discretion in his official duties as Director 
of the United States Veterans’ Bureau, in the exercise of which 
duties this honorable court has no jurisdiction to control. 

Wherefore, having fully answered, said petitioner prays that said 
petition be dismissed with costs. 

C. R. Forbes, 

Direct or of the lnited States Veterans' Bureau. 


17 Peyton Gordon, 

Attorney of the United States , 

in and for the District of Columbia.. 

Vernon E. West, 

Assistant Attorney of the United States , 

in and for the District of Columbia. 

District of Columbia, ss: 

( harles R. Forbes, being first duly sworn upon oath, says that he 
is the Director of the United States Veterans’ Bureau; that he has 
read the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein stated as of his own 
knowledge are true, and those stated as upon information and belief 
lie believes to be true. 


Subscribed and 
1922. 


Forbfs 

sworn to before me, this 17th day of June, A. D. 


M. L. Sweet, 

Mot ary Public. 


[seal.] 






10 


FORBES VS. WELCH. 


18 


.Exhibit A. 


(Copy.) 

Mrs. J. F. Welch, 

904 Rittenhouse Street NW., 

Washington, D. C. 


0 


February 14, 1921. 


C-477959. 

Jack F. Welch, 
Pvt. Ord. Dept. 


Dear Mrs. Welch: This is to advise that it has been held upon 
the evidence in the files of this bureau that your husband, the above 
named discharged soldier, is not competent to attend his own financial 
affairs, but is in need of a guardian. 

His disability has been shown to have been aggravated by bis serv¬ 
ice and is rated as temporary total from the date of discharge. He. 
therefore, entitled to monthly payments of $90.00. commencing De¬ 
cember 25, 1920, and as soon as there is received evidence of the 
appointment of a guardian, payments can l>e made for his benefit. 

Very truly vours, 

(R. G. Ciiolmeley-Jones), 


RHH 


Director. 


GFH-mj 

12 


19 Demurrer to defendant's answer. 

Filed June 23, 1922. 

******* 

Now comes the petitioner herein and demurs to the answer filed 
by the respondent. Charles R. Forbes, as Director of the United 
States Veterans' Bureau, and for cause of demurrer says that the 
same is bad in substance. 

R. H. McNeill, 
Attorney for Petitioner. 


Order. 


Filed August 7, 1922. 

******* 

This cause coming on to be heard upon the petition filed herein, 
the answer thereto and the demurrer to the answer, and the respond¬ 
ent choosing to stand upon his answer, and the arguments of counsel 
being heard, it is by the court this 7th day of August, A. D. 1922, 
Ordered and adjudged that the writ of mandamus prayed for in 
the petition issue out of this court, commanding the respondent to 
register and enroll Jack Floyd Welch, the ward of the petitioner, 
as a totally permanent disabled soldier entitled to compensation bene- 
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1*1?* ‘ o e /?non f 0n , e hundred (WOaOO) dollars per month from De¬ 
cember 24, 1920, and an attendant at the rate of twenty ($20,001 dol¬ 
lars per month from January 8, 1921. ’ 

William Hitz, Justice. 

20 From ‘he above order the respondent by his counsel, in 

District‘of^lumbia 0 ^ 8PPeal ‘° ““ C ° Urt ° f Api>ea,S ° f the 

William Hitz. 

Assignment of errors. 

Filed August 30, 1922. 

******* 

Now comes Charles R. Forbes, Director of the Veterans’ Bureau, 
by and through his attorney, Peyton Gordon, attorney of the United 
< tates in and for the District of Columbia, and assigns as error in 
the above entitled cause the following: 

1. That the court erred in sustaining the demurrer to respondent’s 
answer and ordering a writ of mandamus to issue. 

2. That the court erred in not overruling the demurrer to respond¬ 
ent s answer and dismissing the petition. 

3 That the court erred in holding that the fact that Jack Floyd 
” elch ’ Petitioner s ward, had been adjudicated insane in the Supreme 
Court of the District of Columbia on February 18, 1921, deprived 
respondent of his discretionary power under section 13 of the act 
°l December 24,1919, as amended, by the act of Congress 

° f Ma ward 1918 ’ t0 ( etermine the extent of disability of petitioner’s 

£ or tiiat the court erred in holding that because of said 
adjudication of insanity, said petitioner's ward was a totally 
permanent, disabled soldier. 

a.. e Al rr . , ^ Peyton Gordon, 

Attorney of the Lrated States in and for the District of Columbia. 

Designation of record. 

Filed August 30, 1922. 


+ * * 

Hie clerk in preparing the transcript of record on appeal for the 
Court of Appeals will please include therein the following 

1. Amended petition filed May 9, 1922. 

2. Amendment to amended petition filed June 1, 1922. 

3. Answer of defendant to amended petition filed June 19 1922 

4. Demurrer to answer. 

5. Order directing writ of mandamus to issue. 

6. Note of appeal. 

7. Assignments of error. 

8. This designation. 

... . a* T1 . % „ Peyton Gordon, 

Attorney of the united States in and for the District of Columbia. 
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22 Supreme C ourt of the District of Columbia. 

United States of America, District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
? oil 1 ?!.-’ hereby certify the foregoing pages numbered from 1 
to 21, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65952 at law, wherein Magdalene 
w elch, Committee of Jack Floyd Welch, Lunatic, is petitioner, and 
Charles R. Forbes, Director of Veterans’ Bureau, is defendant, as 
the same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washinjrton, in said District, this 
19th day of September, 1922. 

[seal.] Morgan H. Beach, Clerk . 

cover:) District of Columbia, Supreme Court. 
.No. 3883. Charles R. Forbes, &c., appellant, vs. Magdalene Welch, 

,. c * Appeals, District of Columbia. Filed Sept. 21, 1922 

Henry W. Hodges, Clerk. 


o 





i 
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Charles R. Forbes, Director of Veterans’ Bnreau 

Appellant, 


vs. 

Magdalene Welch, Committee of Jack Floyd Welch 

Lunatic, Appellee. 


BRIEF FOR APPELLEE 

Robert H. McNeill, 
Attorney for Appellee. 

Charles R. Forbes, Director of &c., 

Appellant, 


vs. 


4 


No. 3883. 


Magdalene Welch, Committee of &c., 

Appellee. 
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STATEMENT OF CASE 


The case as stated by appellant’s attorney from 
pages 1 to 10, Inch, is substantially correct, and the 
Assignments of Error 1, 2, 3 and 4 on pages 10 and 
11 of appellant’s brief state with substantial accuracy 
the points for this Court’s decision. 

However, counsel must take issue with the correct¬ 
ness of the conclusions reached by appellant’s coun¬ 
sel in their ARGUMENT. 

ALLEGATIONS OF AMENDED PETITION FILED 

MAY 9, 1922. 


(a) That Jack Floyd Welch, Lunatic, was totally 
disabled by reason of existing disability and is en¬ 
titled to a rating of total 'permanent maximum amount, 
as per paragraph 3 of Section 302 of the Act of Con¬ 
gress creating the Bureau of War Risk Insurance, 
by reason of existing adjudicated insanity by the Su¬ 
preme Court of the District of Columbia: 

(b) That demand for a rating so determining the 
total disability of petitioner’s ward has been duly 
made upon the defendant by reason of the disability 
of petitioner’s ward from performing the duties of 
any gainful occupation. 

The real point in issue is as to the reasonable in¬ 
tendment and interpretation of the Act of Congress 
as to what constitutes in law permanent total disabil¬ 
ity. 

Some things in this cause can be agreed upon: 


1. That the Act of Congress granting relief to dis¬ 
abled soldiers was passed with the intention on the 
part of Congress that its terms should be liberally 
construed for the benefit of the persons intended to 
be benefited. 

2. That where there exist ambiguities in interpreta¬ 
tion a liberal meaning shall be given to the Act in 
order that its benefits may not be withheld from de¬ 
serving persons. 

3. That no technical advantage shall be obtained by 
the government by reason of technical interpretations. 

Keeping in mind the principles of interpretation 
governing this case, it is important to apply them to 
the facts and the law governing the rights of the par¬ 
ties in this cause. 

We have a situation here where the petitioner claims 
that her ward is totally disabled to follow’ a gainful 
occupation by reason of his insanity, duly found by a 
jury of his peers in the District of Columbia, and 
duly adjudicated upon the verdict of the said jury by 
a Justice of the Supreme Court of the District of Co¬ 
lumbia, (Rec. p. 3). This record also shows (p. 3) 
that this contention of insanity psychosis, dementia 
precox, existed prior to this adjudication, to wit, Feb¬ 
ruary 19, 1919. 

In view’ of the adjudication of lunacy upon a ver¬ 
dict of the jury, w’hich verdict and judgment deter¬ 
mined that the w’ard of petitioner herein w’as and is 
totally unable to care for himself or his property, w r e 
are confronted w’ith the legal proposition as to w’hether 
or not such legal status, if binding upon the defendant 
herein, constitutes, in law, a total disability of the 
w’ard of petitioner, as alleged in her petition, and as 




found to exist by the Trial Court, upon demurrer sus¬ 
tained to the answer of defendant, and from which 
this appeal has been taken. 

It becomes important to consider the legal effect of 
insanity, and not the technical, medical meaning of 
the term, as contended for in the brief of appellant, 
and for this purpose it is desired, first, to give the 
ordinary definition of insanity as generally under¬ 
stood, which definition is taken from Webster’s New 
International Dictionary: 

“For legal purposes, as sometimes essentially 
defined: Such unsoundness of mental condition 
as, with regard to any matter under action, modi¬ 
fies or does away with individual legal responsi¬ 
bility or capacity.” 

This definition is consistent with the better thought 
of the Courts; 22 Cyc., 1112-1113: 

“Insanity lias been judicially defined to be such 
a derangement of the mental faculties that the in¬ 
dividual has lost the power of reasoning correctly. 
‘Unsoundness of mind’ has been judicially de¬ 
clared to be synonymous 'with insanity. Insane 
delusion consists in such an hallucination or false 
conception in regard to facts or objects as cannot 
fairly be supposed to exist in a healthy mind, and 
of which the subject cannot be disabused by rea¬ 
son or evidence.” 

And also Anderson’s Dictionary of Law, page 549: 

“A manifestation of disease of the brain, char¬ 
acterized by a general or partial derangement of 
one or more faculties of the mind, and in which, 
while consciousness is not abolished, mental free¬ 
dom is perverted, weakened, or destroyed.” 

The w’ard of petitioner being judicially insane as of 
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B ebruary 18, 1921, and treated as insane by the de- 
tendant under official rulings since February 19 1919 
we respectfully insist that a presumption of a contin¬ 
uing insanity to the date of the Writ of Mandamus 
issued herein governs the parties to this proceeding, 
and all other persons. It is the firmly established 
principle that insanity once determined is presumed 
to continue until a decree of sanity has been obtained. 
On this proposition there seems to be but one opinion 
in the decisions, and the cases are uniform in the 
Courts ol the States of the United States and in Eng¬ 
land. 22 Cyc., 1115, and cases therein cited 
From 22 Cyc. pp. 1115-1116, I quote as follows: 

Insanity admitted or once proved to exist is 
presumed to continue; and if a recovery or a lucid 
interval is alleged to have occurred, the burden 
to prove such allegation is on the party making 

Having developed the legal situation as to the san¬ 
ity of petitioner’s ward, and relying upon the le<ml 
presumption that such insanity once determined°is 
presumed to exist, it remains to be considered as to 
whether or not the defendant herein is bound by such 
adjudication, and if so bound, does such adjudication 
amount in law to a total disability of the petitioner’s 
ward, entitling petitioner to receive on behalf of said 
ward the allowances fixed by the Act of Congress for 

soldiers totally disabled from pursuing some gainful 
occupation. 

Counsel for appellant argues at great length that 
notwithstanding the adjudication of insanity by the 
Supreme Court of the District of Columbia, that the 
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defendant herein is not bound by it. This contention 
is made notwithstanding the admitted fact that the 
said defendant suggested and induced the bringing of 
the first proceeding upon which the adjudication of in¬ 
sanity of petitioner’s ward was had, and notwithstand¬ 
ing further the admitted fact that said defendant, in 
his official capacity, has recognized such adjudication 
by paying to the petitioner, for the benefit of her said 
ward, the sums of money awarded by said defendant 
as partial disability compensation. 

Analyzing the cases cited by defendant in his brief, 
(pp. 12-19, Inch), it is respectfully observed that none 
of the cases hold in line with the argument of defend¬ 
ant that he is not bound by the adjudication in this 
case. On the contrary it is submitted that the ma¬ 
jority of the cases cited by defendant hold that he is 
so bound. 

From defendant’s own citations we take the follow¬ 
ing quotation: Blandy vs. Blandy (20 App. D. C. 535): 

“This inquisition, taken under judicial author¬ 
ity and in regular proceeding, had for the pur¬ 
pose, while not conclusive of the facts therein 
found against persons not parties thereto, is 
prima facie evidence against all persons who may 
be affected thereby.” 

The husband, in this case, was not a party to the 
lunacy proceeding, and yet he was held bound by it 
because he was legally “affected thereby.” In the 
same manner the defendant Forbes is “affected 
thereby” in this appeal. 

Quoting again in the exact words the Court’s de¬ 
cision in Boston Safe Deposit Trust Company vs. 





Bacon (229 Mass. 585, 589), from appellant’s brief, 
we take the following words: 

“Such a decree unreversed is prima facie evi¬ 
dence of the actual insanity of the person thereby 
p aced under guardianship, and establishes a 
status of that individual tchich is notice of the 
incapacity of the ward to all the world.' 7 

This language definitely holds that the defendant is 
bound by the legal status of the lunatic in this case 
and that the whole world is so bound. 

IT SHOULD BE EMPHASIZED HERE THAT 
DURING THE PROGRESS OF THE HEARINGS 
IN THIS CASE BEFORE THE TRIAL JUDGE 
THAT THE PETITIONER AT ALL TIMES IN¬ 
SISTED THAT IF THE DEFENDANT INSIST¬ 
ED HER CONTENTION THAT HER WARD 
WAS INSANE AND TOTALLY DISQUALIFIED 
FOR THE CARE OF HIS PROPERTY OR PER¬ 
SON, THAT THAT QUESTION SHOULD BE 
TRIED BEFORE HIS HONOR, MR. JUSTICE 
HITZ AND A JURY SO THAT THE ACTUAL 
MENTAL CONDITION OF PETITIONER’S WARD 
AT THAT TIME MIGHT BE ASCERTAINED IN 
A DUE AND PROPER MANNER BEFORE A JUS¬ 
TICE OF THE COURT WHO COULD HEAR AND 
WEIGHT THE EVIDENCE OF EXPERT AND 
^ ITNESSES,—to all of which demands and in¬ 
sistence a deaf ear was turned by the defendant and 
an arbitrary refusal given to so have said important 

matter reheard and judicially determined and adhered 
to. 

Having established the fact that the ward of peti- 
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tioner was insane at the time of the issuance of the 
Writ of Mandamus herein and prior thereto, and that 
this status continues until sanity has been legally re¬ 
established, and that the defendant being “affected 
thereby ’ 9 and therefore bound by the adjudication, 
we now submit that such adjudication constitutes in 
law such total disability to pursue a gainful occupa¬ 
tion and legally entitles the ward of petitioner to the 
full compensation allowed by Sec. 302, Sub. Sec. 3, of 
the Act of Congress of December 24, 1919, (41 Stats. 
L. 373), that is, $100.00, and that petitioner is also en¬ 
titled under Subsection 5, Sec. 302 to an allowance of 
an additional sum of $20.00 per month as the at¬ 
tendant Avaiting upon her Avard. 

Sec. 302. That if disability results from the injury— 

(3) If and while the disability is rated as total 
and permanent, the rate of compensation shall be 
$100 per month: Provided, hoAvever, That the loss 
of both feet, or both hands, or the sight of both 
eyes, or the loss of one foot and one hand, or one 
foot and the sight of one eye, or one hand and the 
sight of one eye, or becoming helpless and perma¬ 
nently bedridden, shall be deemed to be total, per¬ 
manent disability: Provided further, That for 
double, total, permanent disability the rate of 
compensation shall be $200 per month. 

(4) If the disabled person is so helpless as to 
be in constant need of a nurse or attendant, such 
additional sum shall be paid, but not exceeding 
$20.00 per month, as the director may deem rea¬ 
sonable. 

Subsection 3 does not assume to say that only per¬ 
sons who have lost both feet, both hands, or both eyes. 




or who have lost one foot and one hand, or one foot 
and one eye, or one hand and the sight of one eye, or 
nave become permanently bedridden shall be the only 
persons found to be totally and permanently disabled 
These classifications only fix the legal status of such 
persons. There may be many other classifications 
which in law would require the Director, despite his 
alleged discretion, to find the soldier so suffering to¬ 
tally and permanently disabled, and entitled to the 
largest compensation allowed by the law. Let us il¬ 
lustrate : 

Suppose we had a case before this Court of an in¬ 
sane person, in a continuously violent mental state, 
and who must be confined, and yet one not bedridden. 
Can it be said that such person would not be totally 

disabled and allowed the highest benefits under the 
Act? 

Or, suppose we have a case where a soldier has lost 
both feet, both hands and both eyes. Could it be said 
that he was not legally disabled because the Act does 
not describe specifically such a soldier? 

Or, let us suppose that we had a soldier with two 
diseased lungs, and yet one able to leave his bed but 
unable to work or to pursue a gainful occupation. 
Could it be said that such person was not totally dis¬ 
abled in law, and that his status as a beneficiary under 
the present Act of Congress would be a matter vested 
only and solely in the arbitrary discretion of the de¬ 
fendant herein or his subordinates, upon whose ex 
parte reports and conclusions he relies in all cases, 
and whose original judgment it is impossible to obtain 
because of the hundreds of thousands of cases pending 
in the Veterans’-Bureau? 
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To reason the proposition out on such basis would 
discredit the motives of Congress and the intelligence 
ot the Court, and would give a most inhumane con¬ 
struction to legislation inspired by the most generous 
and liberal motives and induced by feelings of grati¬ 
tude of the entire Republic. 

Appellant’s counsel argue that an insane person 
found, as in this case, by jury and judge, to be totally 
una')le to care for his person or property is yet able 
to follow a gainful occupation as contemplated by law. 
Is this a fair or reasonable argument? Is it not 
against all ordinary human intelligence to insist that 
a crazy man is fitted to follow a gamful occupationf 
ordinary citizen would laugh at such a proposi¬ 
tion. No business man, knowingly, would hire a crazy 
man for the most menial work. No person of ordinary 
intelligence would have such a person in his employ 
because of the fear: 

(a) That some personal danger to co-employees or 
employer might result. 

(b) That the work might be seriously damaged or 
neglected or destroyed, and 

(c) That such employment would create unrest, dis¬ 
satisfaction and refusal to work on the part of sane 
employees. 

Would the government of the United States take 
any such person into its employ as a watchman, mes¬ 
senger or otherwise ? ASK THE CIVIL SERVICE 
COMMISSION. Ask the defendant herein. Ask any 
Bureau Chief or Head of Department. Ask the same 
question of any employer of labor in civil life. The 
question is its own answer. To so employ a crazy 
man and put him in charge of any responsibility in- 




volving intelligence or physical dependence would be 
an absurdity. And yet the defendant maintains that 
this insane ward of petitioner should be held capaci- 
tated for such employment. 

The verdict of the jury approved by the Court in 
this case (Lunacy No. 8782) was in the following 

Now comes here as well tJte petitioner by her 
attorneys, Perkins and Widrhayer, a/the allied 

person (&6. see paper attached hereto. /Copv 
though to end). 


VERDICT OF JURY 

Filed Feb. 18, 1921. Morgan H. Beach, Clerk. 

IN THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA 

In re 

Jack Floyd Welch Lunacy No. 8782. 

Now comes here as W'ell the petitioner by her attor¬ 
neys, Perkins and Widmayer, as the alleged person 
non compos mentis in proper person, and a jury of 
good and lawful men of this District, selected from 
the panel serving in Criminal Court Division No. 2 

X _ • A 


to wit: 


John A. Alston 
Ernest Augustefer 
William A. Chandler 
Madison Clark 
Harry J. Daly 
Edwin L. Dutton 


Harry Grier 
James J. Hayes 
Lewis Messinger 
Thomas C. Roach 
John E. Ryan 
Hiram Wright 


who being duly sworn to well and truly inquire into 
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the allegation contained in the petition herein filed, 
after the case is given them in charge, upon their oath 
say they find the said Jack Floyd Welch to be of un¬ 
sound mind, suffering from Dementia Praecox; that 
he has not sufficient capacity for the government of 
himself and his property; that he has been so insane 
since December 4th, 1917; that he has a wife, Magda¬ 
lene Welch. 

Jennings Bailey, 
Justice. 

If we should admit, in order to present the argu¬ 
ment, that the defendant is vested with a discretion 
to rate petitioner’s ward as either partially or totally 
disabled, or neither, then it remains only to be added, 
that such discretion must be reasonably exercised, and 
not in contravention of assured rights, plainly granted 
by beneficial legislation. 

Discretion may not be arbitrarily exercised, and 
when so exercised may be controlled by Courts. In 
this case, if the Director had a right to an exercise of 
discretion, he certainly has exercised it in an arbitrary 
manner, disregarding the essential rights of the ward 
of petitioner, and likewise disregarding the undisputed 
facts upon which those rights are based. 

This case aptly comes within the language of the 
Supreme Court of the United States in the case of 
Lane vs. Hoglund, 244 U. S. 182, in which by a unani¬ 
mous opinion the Court said: 

“Unless the writ of mandamus is to become 
practically valueless, and is to be refused even 
where a public officer is commanded to do a par¬ 
ticular act by virtue of a particular statute, this 





writ should be granted. Every statute to some 
extent requires construction by the public officer 
whose duties may be defined therein. Such officer 
must read the law, and he must therefore, in a 
certain sense, construe it, in order to form a judg- 
ment from its language what duty he is directed 
by the statute to perform. But that does not nec¬ 
essarily and m all cases make the duty of the of- 
ficer anything other than a purely ministerial one. 
It the law direct him to perform an act in regard 
to which no discretion is committed to him, and 

norf ’ Ui ;' 1 ,n ^ ^ ac t s . existing, he is bound to 
perform, then that act is ministerial, although de¬ 
pending upon a statute which requires, in some 

fWr 66 !! 8 , cons , t i r . uc ti°n of its language by the of¬ 
ficer. Lnless this be so, the value of this writ is 

XiT/ ? unpaired. Every executive officer 
hose duty is plainly devolved upon him by stat¬ 
ute might refuse to perform it, and when his re- 
fusal is brought before the court he might suc¬ 
cessfully plead that the performance of the dutv 
involved the construction of a statute by him, and 
therefore it was not ministerial, and the court 
would, on that account, be powerless to give re- 
fiet Such a limitation of the powers of the court, 
we think, would be most unfortunate, as it would 
relieve from judicial supervision all executive of¬ 
ficers in the performance of their duties, when¬ 
ever they should plead that the duty required of 

a T Se Up , 0n the instruction of a statute, no 
matter how plain its language, nor how plainly 

dut >'" *» Af.™ 


In view of the principles herein announced, which 
are believed to be sound and almost unanimously sup¬ 
ported by the weight of authority, and in view of the 
unfair and arbitrary action of the defendant, and 


13 


considering the liberal construction which must be 
given to the beneficial legislation of Congress govern¬ 
ing the rights of the parties, it is respectfully urged 
that the Court below acted properly in granting to 
the petitioner its Writ of Mandamus, and that such 
action should be sustained by this Court. 

Robert H. McNeill, 
Attorney for Petitioner. 






